IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re: 
Filed: 

Applicants: 
Title: 



Art Unit: 
Examiner: 



Application No. 10/763,908 

January 23, 2004 

Andrew HALLIDAY et al. 

Cartridge System For 
The Preparation Of 
Beverages And Method 
Of Manufacturing Said 
System 

3742 

Reginald ALEXANDER 



Confirmation No. 7753 



This Application For Patent Term 
Adjustment was electronically filed on 
February 19, 2009 using EFS-Web. 



Date of Notice 
Of Allowance, 

PTOL-85: December 12, 2008 



Attorney Docket: 1410/67639 
Customer No.: 48940 



Mail Stop Issue Fee 
Commissioner for Patents 
P. O. Box 1450 

Alexandria, Virginia 22313-1450 



APPLICATION FOR PATENT TERM ADJUSTMENT 
UNDER 37 C.F.R. 8 1.705(b) 

Sir: 

Reconsideration is respectfully requested of the Patent Term Adjustment that was 
indicated in the Notice of Allowance to be 517 days with respect to the above-identified 
application. Applicants respectfully submit that the Patent Term Adjustment should be 
888 days under 37 C.F.R. §§ 1.703-1.705 and 35 U.S.C. § 154(b) since the initial determination 
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Application No. 10/763,908 

Application For Patent Term Adjustment 

UNDER 37 C.F.R. § 1.705(b) dated February 19, 2009 

Notice of Allowance and Fee(s) Due of December 12, 2008 

of Patent Term Adjustment improperly overlaps A period delay with B period delay, instead 
of adding such delays. 

Reference is made to the September 30, 2008 decision of the United States District 
Court for the District of Columbia in Civil Action No. 07-1494, in the case of Wyeth et al. v. 
Jon W. Dudas, 88 U.S.P.Q.2d (D.D.C. 2008). In that decision, it was held that the United 
States Patent and Trademark Office ("USPTO") practice of granting either the greater of 
the A period (i.e., delay under 35 U.S.C. § 254(b)(1)(A)) or the B period (i.e., delay under 
35 U.S.C. § 254(b)(1)(B)) that would be due a patentee under 35 U.S.C. § 154(b)(1) was not 
in accordance with the statute, and that there is due to a patentee a term extension in an 
amount equal to the A period plus the B period, except for any actual overlap between the 
two periods. In calculating these two periods, computation of the A period begins at fourteen 
(14) months following the filing date and calculation of the B period begins at three (3) years 
following the filing date. We note that the USPTO has since appealed this decision, and that 
as of this date the appeal has not yet been resolved. 

Thus, computing the Patent Term Adjustment consistent with the standard as ruled in 
Wyeth v. Dudas, Applicants respectfully submit that the Patent Term Adjustment should be 
888 days assuming that the patent issues June 23, 2009, which is the Tuesday before the date 
that is 28 weeks after the mailing date of the Notice of Allowance. 

The present application was filed January 23, 2004. As supported by the attached 
AIPA Term Calculation Report, the A period delay of 37 C.F.R. § 1.703(a) begins on March 24, 
2005 and is equal to 701 days (see Row A on page 3). The B period delay of 37 C.F.R. § 1.703(b) 
begins on January 24, 2007 and is equal to 401 days assuming the patent issues June 23, 2009 
(see Row B on page 3). The period of actual overlap of the A period delay and the B period 
delay is 30 days (see page 6). Thus, the non-overlapping portion of the A period delay and the 
B period delay is 1072 days (see page 6). Applicants have delayed a total of 184 days under 
37 C.F.R. § 1.704 (see Rows D and F on page 4, and Row I on page 5). The 481 days of 
Exclusion (as listed in Row H on page 5) were due to the filing of a Request For Continued 
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Application No. 10/763,908 

Application For Patent Term Adjustment 

UNDER 37 C.F.R. § 1.705(b) dated February 19, 2009 

Notice of Allowance and Fee(s) Due of December 12, 2008 

Examination on February 29, 2008. The 481 "Exclusion Days" reduced the number of "Credit 
Days" in Row B on page 3 to 401 days under 37 C.F.R. §§ 1.703(b) and 1.703(b)(1). The 
attached AIPA Term Calculation Report is calculated consistent with the District Court ruling 
in Wyeih v. Dudas (see Row B on page 3). Thus, the Patent Term Adjustment calculated 
according to the Wyetli standard, and which is consistent with 35 U.S.C. § 254(b), should be 
888 days (701 + 401 - 62 - 91 - 31 - 30 days), not 517 days as stated in the Notice of Allowance 
(see pages 1 and 6). 

This patent application is not subject to a terminal disclaimer. 

This Application For Patent Term Adjustment is timely filed, i.e., no later than the 
payment of the issue fee under 37 C.F.R. § 1.705(b). 

According to 37 C.F.R. § 1.705(b)(1), authorization to charge Deposit Account 
No. 06-1135 for the fee under 37 C.F.R. § 1.18(e) was given using EFS-Web. Because the 
necessity for filing this request is premised upon the USPTO's calculation of the Patent Term 
Adjustment in a manner not in accordance with the statute , Applicants respectfully request 
that this fee be refunded. 
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Application No. 10/763,908 

Application For Patent Term Adjustment 

UNDER 37 C.F.R. § 1.705(b) dated February 19, 2009 

Notice of Allowance and Fee(s) Due of December 12, 2008 



The Commissioner is hereby authorized to charge any additional fees which may be 
required with respect to this communication, or credit any overpayment, to Deposit Account 
No. 06-1135. 

Respectfully submitted, 

Fitch, Even, Tabin & Flannery 



Dated: February 19, 2009 /Eric D. Misfeldt/ 

Eric D. Misfeldt 
Registration No. 59,527 

120 South LaSalle Street, Suite 1600 
Chicago, Illinois 60603-3406 
Telephone (312) 577-7000 
Facsimile (312) 577-7007 
528248 

Appendix: AIPA Term Calculation Report 
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